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Date of Personal Iearing - 115.10.2024 ‘
Present for the appellant . | None for the appellant.

| Shri THarsh Adhyaru, Authorized Signatory
for the respondent.

At the outset we would like to make it clear that the provisions of
the Central Goods and Services Tax Act, 2017 and Gujarat Goods and
Services Tax Act, 2017 (hereinafter referred to as the ‘CGST Act, 2017 and
the *GGST Act, 2017°) are pari materia and have the same provisions in like
matter and differ from cach other only on a few specific provisions. Therefore,
unless a mention is particularly made to such dissimilar provisions, a reference
o the CGST Act, 2017 would also mean reference to the corresponding

similar provisions in the GGS'T" Act, 2017.

~

2. "The present appeal has been filed under Section 100 ol the CGS'T Act,

2017 and the GGST Act, 2017 by The Assistant Commissioner, CG
/
Ahmedabad North Commissionerate (hercinafter referred to as /\p?fd}lm

against the Advance Ruling No. GUI/GAAR/R/2022/22 dated 12.4.203, ﬁ\ll Z



appeal 1s [iled 71 terms of the authorization under Rule 106(3)(a) of the CGST .
Rules, 2017.
3. Briel v, the facts are enumerated below for ease of relerence:

The respondent [M/s. LEmcure Pharmaceuticals Ltd], provides

cante :n & bus transportation facility to its employees as a part and

parcc of the agreement with the employees; that it is also based on

their IR policy;

e the cinteen facility is provided at a subsidized rate;

e (rans; ortation facility is provided with no cost to employces;

e that tic bus used arc non airconditioned, having scating capacity of’
morc than 13 scats;

e cantc 'n lacility is provided in terms of scction 46 of the Iractories

Act, 248.

4. In vicw of the foregoing facts, the appellant had sought Advance
Ruling on the b :low mentioned question -~

I Whether the recoveries made by the Applicant from the employees for providing

anteen facility to its employees are wxable under the GST aws?

Vhether the free of cost bus transport facilities provided by the Applicant to its

is taxable under the S

cmployees

Vithout prejudice, even if GST is applicable mn respect of employee recovery
ds bus transportation facility, whether the Applicant would be excrpted under
1¢ SL No. 15 of Natification No. 122017 - Central Tax (Rate) dated 28 June 20172

o

4 Ahether input tax eredit is admissible to the Applicant for the GST chargedipaid 1o

et of such services in terms of See 16 of CGST A

¢ used m relation 1w furtherance of business? 1t yves. would the same be

d w the portion of cost borne by the Applicant?

5. Cons 'quent to hearing M/s. Emecure Pharmaccuticals Lid., the
Gujarat Autho ity for Advance Ruling [GAAR], recorded the following

lindings viz ey

e that ! I/s. Emcurc arranged a canteen service provider [CSP],

e that jart of the canteen charges is borne by M/s. Iimcurc whercas
the re mining part is borne by its employces;

e the « mployees portion of canteen charges is collected by M/s.
LEme: re & paid to the CSP;

e M/s. Iimcure has arranged [ree ol cost transportation facility to its
empl yees in non-AC buses which is provided by third party vendor
as pa Lol its 1R policy & this facility is as per their agreement with
the ¢ aployees;

e GAAR is not inclined to hold the activities provided by M/s.
Emeci re o its employees 1o be activities made in the course ol
furth ‘rance of business to deem it as ‘supply’

e that 11¢ proviso to section 17(5)(b)(iii) is not connected to this sub-
claus > of section 17(5)(b)(i) & cannot be read into it;




e that I'TC on motor vchicles for transportation ol persons having
approved scating capacity of more than 13 persons is not blocked
under scction 17(5) of the CGS'T Act, 2017.

0. The GAAR, vide the impugned ruling dated 12.4.2022, held as
follows:
I. GST, at the hands of M's Emcure, is not leviable on the amount representing the
cmployees portion of camteen charges. which s collected by Mis Emcure and
paid to the Canteen service provider
2. GST. wt the hands of Ms Emcure. is not leviable on free bus transportation
facihity provided 1o 1ts employees.
3. ITC on GST paid on canteen facthty 1s blocked credit under Section 17 (3)(bi1)
CGST Act and inadnussible to M's Emcure
4. ITC on GST paid on hinng of Bus, having approved seating capacity of more
than 13 persons used for transportation of passengers, is admissible,
7. Aggrieved by the aforesaid advance ruling, the appellant [Revenue

is before us, raising the following contentions, viz

8.

that GAAR crroncously granted benefit of exemption of GST on free
bus transport provided by M/s. Emcure;

that on onc hand GAAR held that GST is not leviable on Emcure on
[ree bus transportation while on the other hand it was held that I'TC on
GS'I paid on hiring bus, is admissible;

that in terms ol scction 16(2)(¢), ibid, I'TC 1s not entitled unless the tax
charged in respect of such supply has actually been paid;

[TC is admissible only when GS'T at appropriate rate is paid by M/s.
l:mcure to third party service providers;

that since the respondent does not recover any amount [rom its
cmployces for bus transportation, there is no employer-employce
relationship;

that the portion of the ruling which states that GS'I" at the hands of M/s.
l:mcure is not leviable on free bus transportation facility provided to its
cmployees, is erroncous.

The respondent has also filed his cross objection, wherein he has

raised the following averments viz

ruling was sought as to whether free of cost bus transportation facility,
provided by Iimcure to its employees is taxable; that Emcure had
received the services (rom third party service providers on which GST
was levied;

that the ruling nowhere specifies GST exemption for bus transporter
who is the third party service provider;

that IEmcure as an applicant cannot seck ruling on behalf of others ic
third party bus transporter service provider;

that GAAAR has alrcady held that recovery from employee would not
tantamount to supply;

that the arrangement of free bus transportation facility to employees b,
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ial hearing in the matter was held on 15.10.2024, wherein
lor the Revenue. However, Shri Harsh Adhyaru, Authorized
wed on behall of the respondent.  1le also filed a written
ng the following grounds:

rder No. 6/2022-23 dated 19.5.2022 is mainly for the GST on
»ortation lacility provided by the respondent to the employees
cilic para of the grounds ol appeal mention that the facility
by the respondent to the employee is free hence, the service
will be exempted from GST which seems o be incorrect
lon;
had not sought advance ruling for GST exemption by the
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srvice providers levy GS'T;
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ave carcfully gone through and considered the appeal papers,
Jdons filed by the appellant, submissions made at the time of

eiven by the GAAR and other materials

o

1, the Advance Ruling

ord.

1 departmental appeal wherein the main issuc raised is that the
fruling at para 15 (2) that GST at the hands of M/s. Emcure is

free bus transportation facility provided to its employce is
ibiguous. The departmental appeal has further averred that on
AAR held that GST at the hand of M/s. Emcure is not leviable
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transportation facility provided by M/s., EEmcure to its employces; that to
substantiate this averment they have relied on the press release issued by the
Ministry of I'inance dated 10.07.2017; that if the services are provided free of
charge 1o all the employees by the employer then the same will not be
subjected to GS'T provided appropriate GS'I' was paid when procured by the
cmployer.

12. On going through the impugned ruling, we find that the respondent
has arranged free of cost transportation facility to its employces in non -AC
bus, which is provided by a third party vendor, as a part of its IR policy and
as per employment agreement.  These facts arc not in dispute.  This issuc
stands clarified by the clarification issued vide circular no. 172/4/2022-GST
dated 6.7.2022, the relevant portion of which is extracted below for case of

understanding

I 1 S
Perquisites provided by employer to the employees as per contractual agreement
s Whether  various  perquisites [. Schedule Il to the CGST Act provides
provided by the emplover to its that  “services by emplovee 1o the
emplovees o terms ol employer in the course ol or m relation
contractual agreement entered to  his  emplovment™  will not be
mto between the employer and considered as  supply o goods  or
the emplovee are liable [for services and hence GST is not applicable
GST? on services rendered by emplovee 1o

emplover provided they are m the course
ol or in relation o employvment.

2 Any  perquisites provided by the
emplover o its employees in terms of
contractual  agreement  entered o
between the emplover and the emplovee
are in lieu of the services provided by
emplovee o the employer in relation o
his employment. It follows therefrom
that  perquisites  provided by the
emplover o the employee In terms of
contractual  agreement  entered  into
between the emplover and the emplovee.

will not be subjected to GST when the

same are provided n terms of the

[ contract  between  the emplover  and
B | 7 7 B emplovee B

\

13. Thus, the perquisite of providing free bus transportation by U
o
V4
. . ~ ML/, &
respondent to their employee in terms of contractual agreement entered AtS:
|

between the respondent and their employee are in lieu of the services pr('j\iiixdc

i\
\
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by emploce to the employer in relation to his employment and will not be
subjected 1o G I when the same are provided in terms of the contract between
the employer a d employee. We therefore concur with the view ol the GAAR
in so far as it b Ids that M/s. Emeure [respondent| is not liable to pay GST on

[ree bus transpe rlation facility provided to its employces.

14 11 = service provider of transportation service to M/, bEmcure, s
discharging G¢ I" which is confirmed by the respondent even in his written
submission. | ¢ respondent to substantiate this has also attached few GST

bills of indeper fent service provider for reference.

I

tn

W - also concur with the finding and ruling of the GAAR, which

has held that 'T'C on motor vchicle for transportation of persons having
approved scati g capacity of more than 13 persons, not being blocked u/s

17(5)(b)(i), ibi . can be availed by the respondent.

LS. In view of the above findings, we reject the departmental appeal
filed by IT: Assistant Commissioner, CGST, Ahmedabad North
Commissioner e against Advance Ruling No. GUJ/GAAR/R/2022/22 dated

12.4.2022 of tl > Gujarat Authority for Advance Ruling.

(B V Siva Naga Kumari)
Member (CGST)

( Rajeev " opno)
Member (SGST)

Place: Ahmed: bad
Datei3e 1220 4
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